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The European Court of Human Rights (fifth section), sitting on 30 June 2009 as a chamber composed of:


Peer Lorenzen, presiding judge


Rait Maruste,


Karel Jungweirt,


Renate Jacger,


Mark Villiger,


Isabelle Berro-Lefev re,


Mirjana Lazarova Trajkovska, judges,
  and Claudia Westerdiek, Section registrar,

Given to the abovementioned petition lodged on 30 May 2008, 

Having deliberated on it, decides as follows:

FACTS

The petitioner, Jasvir Singh, is a French national, born in 1989 and a resident of Bobigny. He is represented in the court by the Bindmans Law Firm, solicitors at London.

A. The circumstances of the case

The facts of the case, as have been presented by the petitioner, can be summarised as follows:

The petitioner, who was then 14 years old and a Sikh by religion, got enrolled, for the year 2004-2005 in the Louise-Michel secondary school in the city of Bobigny. On 6 September 2004, the day of the school reopening, he arrived at the secondary school wearing a “keski”, an under-turban worn by the Sikhs. The head of the institution, believing that this accessory was contrary to the legislative provisions pertaining to the prohibition of the wearing of symbols or articles of clothing by which the students manifest ostensibly their affiliation to a religion, asked him to remove it. Confronted with the student’s refusal, the head of the institution refused him access to the classrooms and proposed that he sits in a study room separately. From the reopening onwards, in order to establish a dialogue, several meetings were held between the headmaster and the petitioner. It was on this occasion that the latter indicated to the school management that he had no intention to remove his turban. A teaching assistant was available to give him a few lessons and advice so that he could study. The petitioner and his father contacted the Academy Inspection Department in Seine-Saint-Denis in order to find a solution. In a letter dated 22 September 2004, the Academy Inspector indicated that he was at the disposal of the young student in case of a problem with the school authorities and, if necessary, to help him to look for schools which were ready to accept boys belonging to the Sikh religion.

On 24 October 2004, it was decided to put an end to the planned dialogue phase and to start a disciplinary procedure, as per the circular dated 18 May 2004. The petitioner and his father were summoned before the disciplinary committee.

On 5 November 2004, the said committee gave the order permanently expelling the student for non-respect of the provisions of the law dated 15 March 2004, for having refused after the dialogue phase to remove the head-dress which covered all his hair and by which he ostensibly manifested a religious affiliation.

By an order dated 10 December 2004, the Chief Education Officer of the Academy of Creteil ratified this decision, after having received the opinion of the Academic Appeal Commission.

In February 2005, the petitioner’s father, in his quality of legal representative of his minor son, appealed to the Administrative Court of Melun requesting for the nullification of the Academy’s Chief Education Officer’s order. By a judgment dated 19 April 2005, the Administrative Court rejected the appeal.

On 19 July 2005, the Administrative Court of Appeal of Paris ratified the judgment dated 19 April 2005.

Meanwhile, the petitioner indicates that he was not at school during the year of his expulsion but that the private catholic Fenelon secondary school which had first refused him immediately after his expulsion, admitted him for the Academic Year 2006-2007 where he was able to finish his schooling years.

The petitioner’s father filed a suit before the Conseil d’Etat, in which he referred notably to his son’s right to the freedom of conscience and religion. By a judgment dated 5 December 2007, the Conseil d’Etat dismissed the appeal. He notably considered that the Administrative Court of Appeal had, without making a wrong application of the provisions of Artle L. 141-5-1 of the Education Code, estimated that the Sikh “keski”, worn by the petitioner within the school premises, though smaller in size that the traditional turban and is of dark colour, could not be qualified as a discreet symbol. It concluded that the petitioner, by simply wearing this symbol, had thus ostensibly manifested his religious affiliation and disregarded the prohibition imposed by law. It ruled in addition that there had been no excessive infringement on the freedom of conscience and religion, with regard to the pursued objective of general interest, aiming to ensure the principle of secularism in schools. Finally, the sanction of expulsion did not disregard the provisions of Article 14 of the Convention as the sanction does not establish any discrimination between the religions of the students.

B. Relevant domestic law

On 15 March 2004, the Parliament adopted law no. 2004-448 pertaining to, in application of the principle of secularism, the wearing of symbols or articles of clothing manifesting a religious affiliation in primary and secondary public schools, called the law “on secularism”
. It inserts in the Education code an article L. 141-5-1 worded thus:

 “In primary and secondary public schools, wearing symbols and articles of clothing by which the students ostensibly manifest a religious affiliation is prohibited.

The rules and regulations recall that the implementation of a disciplinary procedure is preceded by a dialogue with the student.”

These prescriptions were enforced at the time of the school reopening following the publication of the law and was the subject of a ministerial circular dated 18 May 2004. The latter states, in its pertinent parts:

The law dated 15 March 2004 comes into being in application of the constitutional principle of secularism, which is one of the foundations of the public schools. This principle, which is the fruit of a long history, depends on the respect of the freedom of conscience and on the affirmation of common values, which form the basis of national unity, going beyond individual affiliations.

The objective of the school is to transmit the values of the Republic, which include equal dignity of all human beings, equality among men and women and everybody’s freedom including in the choice of his or her way of life. It is the school’s duty to imbibe these values, develop and reinforce everybody’s free will, to guarantee equality among the students and to promote a fraternity open to all. By protecting the school from communal demands, the law reinforces its role in strengthening the desire to live together. It must do so very strictly, all the more so because it mainly involves children.

The state is the protector of individual and collective exercise of the freedom of conscience. The neutrality of the public service in this respect is a proof of equality and respect for the identity of every person. 

By preserving primary, secondary and higher secondary public schools, which must admit any child, whether they are believers or non believers and whatever be their religious or philosophical convictions, from the pressures which can result from ostensible manifestations of religious affiliations, the law guarantees the freedom of conscience of every person. It does not put into question the laws that make it possible to reconcile, in accordance with articles L. 141-2, L. 141-3 and L. 141-4 of the Education Code, the institution’s obligation with the parents’ right to provide, if they so wish, a religious education to their children. Since it is based on the respect of persons and their convictions, secularism cannot be conceived without a determined fight against all kinds of discrimination. (…)

The insignia and articles of clothing that are prohibited are those which when worn lead the person to be recognised by his or her religious affiliation such as the Islamic veil, whatever be the name given to it, the kippa or a cross of manifestly excessive size. The law is drawn up in such a way that it can be applied to all religions and can respond to the appearance of new insignia, even to eventual attempts at sidestepping the law. The law does not question the right of the students to wear discreet religious insignia. It does not prohibit accessories and articles of clothing that are worn commonly by students without any religious signification. On the other hand, the law prohibits a student from taking advantage of the religious nature that would be attached to them, for example, to refuse to conform to the rules pertaining to the students’ dress code in the institution. (...)

The second paragraph of article L. 141-5-1 illustrates the desire of the legislator to try to ensure that in the application of the law, an effort is made to convince the students of the importance of respecting the principle of secularism. It emphasises that the priority should be given to dialogue and educational methods. This dialogue is not a negotiation and of course, cannot justify an exception to the law. (…)

When a student enrolled in an institution comes to school with an insignia or an article of clothing likely to fall under the category of prohibited articles, it is important to start a dialogue with him or her immediately. (…)

The dialogue must make it possible to explain to the student and his parents that the respect of the law is not a renunciation of their convictions. It must also be the occasion to reflect together on the future of the student to alert him or her as to the consequences of his or her attitude and to help him or her in constructing a personal plan. During the dialogue, the institution must take great care not to hurt the religious convictions of the child and the parents. The principle of secularism evidently cannot accept that the State or its employees take sides in the interpretation of religious practices or commandments.

The dialogue must be pursued for a duration of time that is necessary to ensure that the disciplinary procedure is only used to sanction a deliberate refusal of the student to conform to the law. 

If the disciplinary committee pronounces a student’s expulsion order, it is the academic authority’s duty to, along with the student and his or her parents look into the conditions in which the student can pursue his or her studies.”

COMPLAINTS

Citing Articles 8 and 9 of the Convention, the petitioner estimates that the prohibition on the wearing of the turban constituted a disproportionate infringement upon his private life as well as his religious freedom. He believes that by substituting the turban with a “keski”, he had conformed to the legislation in force.

Citing Article 2 of the Protocol no. 1, he believes that he has been deprived of his right to education.

Citing Article 14 of the Convention, combined with these provisions, the petitioner believes that he has been subject to an unjustified difference of treatment based on his religion.

THE LAW

The petitioner denounces a disproportionate infringement on his private life as well as his religious freedom as per Articles 8, 9 and 14 (combined with Articles 8 and 9) of the Convention, which state:

Article 8

“1.  Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.”

Article 9

“1. Everyone has the right to freedom of thought, conscience and religion; this right includes the freedom to change his religion or belief and freedom, either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance.

2. The freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others”.

Taking into account the fact that the complaint essentially targets an alleged infringement on the religious considerations of the petitioner, the Court shall consequently examine it under only the angle of Article 9 of the Convention.

The Court recalls having already ruled that the wearing of the turban by men of Sikh religion could be considered as “an act motivated or inspired by a religion or a religious conviction”, with the Sikh religion, in fact, imposing on the latter the wearing of the turban in all circumstances (please see Mann Singh vs. France (Dec.), no. 24479/07, 13 November 2008, ECHR 2008-…). In the case in point, the Court estimates that prohibiting the student from wearing an article of clothing or a symbol manifesting a religious affiliation and the relevant sanctions constitutes a restriction in the sense of the second paragraph of Article 9 of the Convention. It further states that the measure was provided for by the law dated 15 March 2004, codified within the Education Code in its Article L. 141-5-1. The Court considers that the incriminated infringement essentially pursued legitimate objectives, which are the protection of the rights and freedoms of others and of public order.

It thus remains to determine if this infringement was “necessary” in a democratic society” in order to achieve these objectives, in the sense of the second paragraph of Article 9 of the Convention.

The Court recalls that while the freedom of religion is first and foremost a part of one’s conscience, it also implies the freedom to manifest one’s religion individually and in private, or collectively, in public and among those whose faith one shares. Article 9 enumerates the various forms which the manifestation of belief or religion may take, that is, worship, teaching, practice and observance. However, Article 9 does not protect every act motivated or inspired by religion or conviction and it does not always guarantee the right to behave in a manner dictated by religious convictions (Leyla Sahin vs. Turkey [GC], no. 44774/98, § 105, ECHR 2005-XI).

The Court subsequently states that in a democratic society, In democratic societies, in which several religions coexist within one and the same population, it may be necessary to place restrictions on freedom to manifest one’s religion or belief in order to reconcile the interests of the various groups and ensure that everyone’s beliefs are respected (Leyla Sahin cited above, § 106). It has frequently emphasised the State’s role as the neutral and impartial organiser of the exercise of various religions, faiths and beliefs, and stated that this role is conducive to public order, religious harmony and tolerance in a democratic society. It also considers that the State’s duty of neutrality and impartiality is incompatible with any power on the State’s part to assess the legitimacy of religious beliefs or the ways in which those beliefs are expressed (Leyla Sahin cited above, § 107). Pluralism and democracy must also be based on dialogue and a spirit of compromise necessarily entailing various concessions on the part of individuals or groups of individuals which are justified in order to maintain and promote the ideals and values of a democratic society. 

Where questions concerning the relationship between State and religions are at stake, on which opinion in a democratic society may reasonably differ widely, the role of the national decision-making body must be given special importance. This will notably be the case when it comes to regulating the wearing of religious symbols in educational institutions (Leyla Sahin cited above, § 108-109).

The Court recalls that the State was entitled to place restrictions on the wearing of the Islamic headscarf if it was incompatible with the pursued aim of protecting the rights and freedoms of others, public order and public safety (Leyla Sahin, cited above, § 111, and Refah Partisi (Party of Prosperity) and others vs. Turkey [GC], nos. 41340/98, 41342/98, 41343/98 and 41344/98, § 92 ECHR 2005-II).

The complaint alleging restriction on the wearing of religious symbols, as manifestation of religious conviction, in public schools in France was examined in the judgments Dogru and Kervanci vs. France (nos. 31645/04 and 27058/05, 4 December 2008), about the prohibition imposed on the two students from wearing the Islamic scarf in classes of physical education. The Court on this occasion notably specified the following (paragraphs 68-72):

“ (…) the Court observes that the domestic authorities justified the ban on wearing the headscarf during physical education classes on grounds of compliance with the school rules on health, safety and assiduity which were applicable to all pupils without distinction. The courts also observed that, by refusing to remove her headscarf, the applicant had overstepped the limits on the right to express and manifest religious beliefs on the school premises.

(…) the Court observes, more generally, that the purpose of that restriction on manifesting a religious conviction was to adhere to the requirements of secularism in state schools, as interpreted by the Conseil d'Etat in its opinion of 27 November 1989 and its subsequent case-law and by the various ministerial circulars issued on the subject.

The Court next notes that it transpires from these various sources that the wearing of religious signs was not inherently incompatible with the principle of secularism in schools, but became so according to the conditions in which they were worn and the consequences that the wearing of a sign might have.

In that connection the Court refers to its earlier judgments in which it held that it was for the national authorities, in the exercise of their margin of appreciation, to take great care to ensure that, in keeping with the principle of respect for pluralism and the freedom of others, the manifestation by pupils of their religious beliefs on school premises did not take on the nature of an ostentatious act that would constitute a source of pressure and exclusion (see Köse and Others, cited above). In the Court's view, that concern does indeed appear to have been answered by the French secular model.

The Court also notes that in France, as in Turkey or Switzerland, secularism is a constitutional principle, and a founding principle of the Republic, to which the entire population adheres and the protection of which appears to be of prime importance, in particular in schools. The Court reiterates that an attitude which fails to respect that principle will not necessarily be accepted as being covered by the freedom to manifest one's religion and will not enjoy the protection of Article 9 of the Convention (see Refah Partisi (Prosperity Party) and Others, cited above, § 93). Having regard to the margin of appreciation which must be left to the member States with regard to the establishment of the delicate relations between the Churches and the State, religious freedom thus recognised and restricted by the requirements of secularism appears legitimate in the light of the values underpinning the Convention.”

In the present case, even though the contentious infringement was not only limited to the class of physical education but to all the classes, as it has been foreseen by the new law, the Court does not see any motive likely to convince it to move away from this case law. It states in fact that the prohibition of all ostensible religious symbols in primary and secondary public schools was motivated uniquely by the protection of the constitutional principle of secularism (Dogru and Kervanci, cited above §§ 17 to 22) and that this objective is in accordance with the values underpinning the Convention as well as the case law in the matter recalled hereinabove.

As for the circumstance that the petitioner substituted the turban with the “keski” which, according to him, is not an ostensible symbol that could have the effect of putting pressure, the Court reiterates that such an assessment falls squarely within the margin of appreciation of the State (see Dogru and Kervanci, cited above § 75). In fact in the circumstances of the case in point, the domestic authorities have ruled that the “keski” was not a discreet symbol. They have thus considered that the act of wearing such a clothing accessory permanently also constituted the ostensible manifestation of a religious affiliation, and that the petitioner had thus disobeyed the regulation. The Court subscribes to this analysis and notes that with respect to the terms of the legislation in force, which states that the law must make it possible to respond to the appearance of new symbols, that is, eventual attempts to circumvent the law (circular dated 18 May 2008 cited hereinabove), the reasoning adopted by the domestic authorities is not unreasonable.

In these conditions, the Court believes that, at the end of the dialogue period, the penalty of permanent expulsion from a public school doesn’t appear to be disproportionate. It notes further that the applicant was able to continue her schooling by correspondence classes or in a private institution as he did in the case in point. It can be seen that the applicant's religious convictions were fully taken into account in relation to the requirements of protecting the rights and freedoms of others and public order. It is also clear that the contested decision was based on those requirements and not on any objections to the young man’s religious beliefs.

Accordingly, having regard to the circumstances of the case, and taking account of the margin of appreciation that should be left to the States in this domain, the Court concludes that the contested infringement was proportionate to the aim pursued and that this complaint must be rejected for manifest lack of grounds, as per Article 35 §§ 3 and 4 of the Convention.

2. The petitioner alleges, in relation to the preceding complaint, that he has been subject to discrimination in the sense of Article 14 of the Convention, which states thus:

“The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status”.

The Court observes that the contested legislative provisions are unconnected with a pupil’s affiliation to a religion but notably pursue the legitimate aims of preventing disorder and protecting the rights and freedoms of others. Their main purpose is to preserve neutrality and secularism within schools and they are applicable to all ostensible religious symbols (see Köse and others vs. Turkey (Dec.), no. 26625/02, ECHR 2006-II).

It follows that this part of the application is manifestly ill-founded and must be rejected in application of Article 35 §§ 3 and 4 of the Convention. 

3. Finally, the petitioner estimates having been deprived of his right to education, in the sense of Article2 of the Protocol no. 1, which states:

“No person shall be denied the right to education (…)”

In the case in point, the Court believes that no distinct question is raised under the angle of this provision, given that the pertinent circumstances are the same for Article 9, such that it is not pertinent to examine the complaint based on Article 2 of the Protocol no. 1.

It follows that this part of the application is manifestly ill-founded and must be rejected in application of Article 35 §§ 3 and 4 of the Convention.

For these reasons, the Court unanimously

Declares the petition inadmissible.


Claudia Westerdick 
Peer Lorenzen


Registrar
President

�	 On the circumstances having led to the adoption of the law, please see Dogru and Kervanci vs. France, nos. 27058/05 and 31645/04, 5 December 2008, §§ 17 to 22.






