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I
INTRODUCTION:

“A century that began with children having virtually no rights is ending with children having the most powerful legal instrument that not only recognizes but protects their human rights.” 

The thought worded by Carol Bellamy, UNICEF Executive Director, but words, documents and intents have no meaning if they are not to be given effect or if countries would like to turn the clock back to the beginning of the last century. But mere words, as the past experience will testify and also knowing the human nature as it is, however well-intentioned, remain a poor substitute for an effective action. For obtaining results we need a combination of words, deeds and goodwill (co-operation) on the part of the citizens, who do care.

II
BACKGROUND OF THE PRESENT CONTROVERSY:
La loi sur la laïcité (the law on secularity based on the constitutional requirement of laicite) is a prevailing conception of the separation of church and state and the absence of religious interference into government affairs.  The concept is related to secularism, but does not imply hostility towards religious beliefs.  The term “laicite” implies free exercise of religion, but no special status for religion—religious activities should submit to the same set of laws as other activities and are not considered above the law.  The government refrains from taking positions on religious doctrine and only considers religious subjects from their practical consequences on the inhabitants’ lives.
France has had a law requiring separation of church and state, prohibiting the state from recognizing or funding any religion. Schools in France which receive all their funding from public sources must not, by law, promote any religion; they should remain equally accessible to children of any, or no, faith. But can this law be extended to authorizing government to change or suppress the religious beliefs of children?

A.
Recent Events and the Stasi Commission:
Following a debate over headscarves that had divided France since 1989, when l'affaire du foulard ("the headscarf affair") saw two young girls expelled from their school in Creil, near Paris, for wearing headscarves, on July 3, 2003 a committee known as Stasi Commission, consisting of 20 members, was set up by President Jacques Chirac to reflect upon the application of the laicite principle. The President set up the Commission because he felt that wearing religious symbols in schools was no longer a question of freedom of conscience, but one of political order.
On December 11, 2003, it concluded that ostentatious displays of religion violated the secular rules of the French school system. It recommended forbidding students from wearing "conspicuous" signs indicating their belonging to a particular religion. Prohibited items would include headscarves.  
The report emphasized that publicly-funded schools in France should transmit knowledge, teach students critical awareness, assure autonomy and openness to cultural diversity, and encourage personal development. Schooling aims both to train students for a professional career, and also to make them into good citizens of the French Republic. 

The Commission identified the following positions with regard to wearing the Muslim veil: 

· For the wearer, the veil can have different meanings—may have exercised a free personal choice to wear; or may have been forced by external pressure to do so. Most French people find this idea of constraint or pressure intolerable when it relates to young girls. 

· For those not wearing, it stigmatized the young girl as responsible for attracting male desire—this contradicts the principle of equality between men and women.  

· The dressing according to hijab varies from person to person—certain women see the veil as a way to preserve their modesty, submit to Allah, and gain respect regardless of physical appearance; others, forced to wear it against their wishes, see it as a way to keep women hidden and subservient, and as a way to justify violence towards women who choose not to wear it. 

· Frequently there are calls for help for young girls and women, daughters of immigrants, living in problem areas. These girls are a silent majority and victims of pressures within the family or within the neighborhood. Local associations believe these girls need protection and ask authorities to issue strong warnings to Islamic fundamentalist groups. 

· The young girls are under great pressure to wear the veil—such pressure did not occur 20 years ago. The girls' families, in particular their brothers, sometimes force them to dress in ways not of their own free will. The brothers consider their sisters showing their hair or wearing jeans as signs of western depravity. Thus, brothers may abuse and threaten their sisters. Several cases have occurred where young Muslim girls, who refused to adopt the veil and dress code, were branded as "prostitutes" and subjected to gang rape. 

The Commission said that the Republic must face this situation, and that schools must remain a place of freedom and emancipation for women.  

These principles espoused by the Commission are clearly laudable; the actions advocated by the Commission are not.  The banning of the wearing of head scarves by Muslim girls, and the banning of head coverings altogether in public schools, are clearly inappropriate responses to the problem which the Commission says that it is attempting to correct (ie. subjugation or discrimination of women). Indeed, this policy does exactly what the Commission says it is trying to eliminate – the subjugation of individuals against their will, to a policy that strips them of their religious identity and replaces it with an identity that is not their own. 

Emancipation means giving women the right to decide which religion they wish to practice, and to what degree. Forcing women to strip their religious identity is subjugation, not emancipation.  It is reflective of a long gone, unenlightened society, which felt that the best way to “free” aboriginal populations was to force them to attend Catholic schools and deny their own heritage.     


It is obvious that the whole controversy revolved around the headscarves worn by Muslim girls.  However, irrespective of its origins, or the target community, the policy is clearly prejudicial and an unacceptable restriction on an individual’s right to freedom of religion.   As far as the Sikhs are concerned, the policy applies equally to males and females, as both are required by the dictates of their religion, to cover their heads at all times.   The turban of a Sikh is not an “ostentatious display” as belonging to a particular religion—it is the Sikh religion itself.  Curbing an expression of religious belief is neither opening a child to cultural diversity, and encouraging personal development, nor will it create good citizens. 

B.
The Creation of the Controversial Law:
In December 2003, President Chirac decided to accept the Stasi report that recommended banning conspicuous religious symbols from schools—meaning that the legislature could adopt the recommendation as an emergency procedure, in January or February, for application at start of the following school year in September 2004. 

This led to the introduction of the French law to ban notable religious symbols. 

On February 10, 2004 the lower house voted, by a large majority, in support of the ban, which included the caveat that the ban will be reviewed after it has operated for one year.  The full title of the bill translated means "Law, as part of the implementation of the principle of laicite”.

The initiators of the law essentially targeted two items of clothing: the headscarf (foulard) and the veil (voile). However, the law does not mention any item by name, though it is considered by some to specifically address the wearing of headscarves by Muslims, when one reads through the Stasi Commission report. Moreover, the actual scope of its application is unclear, except that internal regulations [of the schools] require disciplinary procedures to be preceded by a dialogue with the student. As with all rules in the Republic, schools should use sanctions as a last resort. Overseas Countries and Territories with a large Muslim community will receive certain exemptions, e.g., Mayotte girls may wear small bandanas (salouva) and light veils (kishall).  This also shows that there should be no hesitation in giving similar exemption to the Sikh Turban, provided that this exemption does not interfere in the type of turban the Sikh is entitled to wear.   

The law is very brief; it says, in addition to the technical dispositions: 

"In public elementary schools, junior high schools and high schools, students are prohibited from wearing signs or attire through which they exhibit conspicuously a religious affiliation.”


Just as having a turban, yarmulke, or head scarf is an outward reflection of religious belief, having an uncovered head is an outward sign of a religious belief as well – that the individual is a non-Sikh, non-Jew, or non-Muslim.  Thus, since a head covering is not a part of Christian practices, by banning head-coverings, which are the essential articles of faith of  several major religions, the net result is that the Sikh student is forced to display religious affiliation with a religion which is not their own, ie. a religion which does not require the covering of one’s head.  Thus this legislation clearly violates the principle of laicite  as it replaces the religious symbols of one faith with those of the mainstream faith.

C.
The Effect of the French Law on the Sikhs and Other Minority Religious Communities:

France, through one stroke of the pen has undone the aspirations of hundreds if not thousands of school-going children in the French public schools.  For many years school administrators tolerated school-children wearing religious symbols or dress.  Since 1980, off and on, some school administrators took action against students wearing ostensible religious garb. The decision for any action was with individual schools and their principals, and some of them chose to exclude Muslim girls who refused to remove their headscarves.  Most school representatives wanted a law forbidding all visible symbols, so that school principals need not determine whether a symbol worn by a pupil gives offence or not.       

Thus, this law prohibits conspicuous religious symbols and clothing being worn by students in public primary and secondary schools. In this category of “conspicuous religious symbols”, would be included the turban of the Sikhs (7000-strong), the headscarves of the Muslims (5 million-strong), and the yarmulke of the Jews, the crosses of the Catholics and Christians, besides certain other minority communities.

This grim state of affairs gives further rise to the hypocritical paradox—at least as it lends itself to an independent observer, who feels baffled by the unsightly gulf that exists between the theory that is propounded so majestically, but in practice, is the opposite of what these principles stand for. These contradictions are clear from just the reading of the sentences that have been highlighted in bold in the body above.

It is the French Government’s line of least resistance to say that the affected children can go to private schools.  Then where is the principle of equality before the law, religious protection and tolerance?  Furthermore, what the French government has failed to realize is that the head covering for most religions, especially Sikhs, is an article of faith, and not a “religious symbol”.  The absence of a head covering clearly aligns the individual with a faith which does not have such a religious requirement, so in essence, the religious beliefs of a minority are forcefully being replaced with the religious beliefs of the majority.  This abhorrent state of affairs runs counter to what the French principle of laicite was designed to achieve.

III
INTERNATIONAL PROVISIONS ON RELIGION:

A.
Universal Declaration of Human Rights Adopted by General Assembly Resolution  217 A (III) on  December 10, 1948:
Under Article 18 of this Universal Declaration, countries, including France, have guaranteed to all persons the freedom of conscience and religion or belief, including manifesting that religion or belief in practice and observance.  It reads as under: 
“Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private to manifest his religion or belief in teaching, practice, worship and observance.

Subsequently, the UN General Assembly called upon all its member countries: 

"to cause it to be disseminated, displayed, read and expounded principally in schools and other educational institutions, without distinction based on the political status of countries or territories." 


The French law in issue directly cuts, violates, overrides and impinges upon this international provision and France being a party to the Declaration is in breach of the UN Charter.  How does one “manifest his religion…in… practice…and observance” if one cannot wear the signs and/or attire as an expression of his/her faith. For the individual wearing it, the Sikh turban is an expression of his faith. 

B.
The European Convention on Human Right on November 4, 1950:

Article 9 of the European Convention on Human Rights, in particular the right to manifest one’s religion, is on the same lines as the Universal Declaration of Human Rights given above—rather it was a reiteration of the same right.  

This right can be restricted under Article 9(2) if it is “necessary in a democratic society”. However, while restricting the freedom the following must be borne in mind:

· The restriction must have one of the aims listed in that Article; 
· The concept of a “democratic society” has been held by the European Court to mean a society which is not simply governed by a majority but one that is “tolerant, pluralistic and broad-minded”. Democratic society means there is ones freedom to choose and manifest a religion or a belief without governmental intrusion. The greatest dangers to liberty lurk in insidious encroachment by the governmental zeal, well meaning but without understanding.
· The concept of “necessity” is also important: even if the proposed ban has a legitimate aim;

· It must be proportionate.  

In the present issue relating to the French law which it does not seem to be for any of the aims listed in Article 9(2), e.g., the protection of public safety or public health, nor does the law state the ground for the imposition of the restriction.  Thus, there was no necessity of the law since none of the protections were needed.

The secular nature of the French state can be secured by preventing the state itself from imposing or endorsing any religion.  The proposed ban goes further and forces an individual to violate his or her conscience.  Although the issues are primarily ones that fall under Article 9, but also of potential relevance are Article 8 (respect for private life, which includes dress); Article 10 (freedom of expression, which includes symbolic speech); and Article 14 (freedom from discrimination in the enjoyment of other Convention rights).

Therefore, France has violated the European Convention of Human Rights by enacting this law without any necessity and ground for violating the freedom of certain persons to manifest their religion and beliefs.

C.
Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief Proclaimed by General Assembly Resolution 36/55 of November 25, 1981:


France says that it is applying the law to all equally and, therefore, it is not discriminatory and cannot be challenged.  This is a lame excuse—firstly because a law does not have to be discriminatory to be challenged; and secondly, it is discriminatory.


The Declaration of 1981 is for “the elimination of all forms of intolerance and of discrimination based on religion or belief.” 

The General Assembly considered that:

· the basic principles of dignity in all human beings, and observance of human rights and fundamental freedoms for all without distinction as to, amongst other things, religion, must be encouraged and promoted; 

· there must be the right to freedom of thought, conscience, religion and belief;
· disregard and infringement of human rights and fundamental freedoms, specially the right to freedom of thought, conscience, religion or belief, kindles hatred between peoples and nations;

· religion or belief is one of the fundamental elements and such freedom of religion or belief should be fully respected and guaranteed; 

· freedom of religion and belief should contribute to the attainment of the goals of world peace, social justice and friendship among peoples;

· there has been manifestations of intolerance and discrimination in matters of religion or belief in evidence in some areas of the world; 

and, therefore, the Assembly resolved to adopt all necessary measures for the elimination of such intolerance in all its forms and manifestations on the ground of religion or belief. 

Article 1 is similar to Article 18 of the Universal Declaration of Human Rights.  It gives freedom to all persons to have a religion or whatever belief of their choice and to manifest that religion or belief through practice and observance.  It further directs that there shall be no coercion which would impair such freedom. And the only limitations are to be prescribed by law if it is necessary to protect public safety, order, health or morals or the fundamental rights and freedoms of others.  
Article 2 explains the expression "intolerance and discrimination based on religion or belief" to mean any distinction, exclusion, restriction or preference based on religion or belief and having as its purpose or effect to nullify or impair the exercise of human rights and fundamental freedoms. From this Article it would be obvious that the French law is directly nullifying and impairing the exercising of religion or belief by being distinguished, excluded, restricted in its manifestation by at least the people belonging to the Sikh, Muslim and the Jewish religions.

Article 5 allows parents of the child to organize the life within the family in accordance with their religion or belief and imparting moral education in which they believe the child should be brought up. It further give the right to the child to be educated in that religion or belief in accordance with the wishes of his parents and not compelled to receive teaching on religion or belief against the wishes of his parents. The child shall be brought up in a spirit of understanding, tolerance, friendship among peoples, peace and universal brotherhood, respect for freedom of religion or belief of others. The only reasons that the French gave in enacting the law was that Muslim girls were being coerced by the families.  Under this Article the right is in the parents the way they want to bring up the child and not in the state.  But even if the grounds given by the French be true, there should be other narrower means to restrict freedom under the other laws of the state to bring to book the persons who coerce the child.  In any case it is only at the age of majority that the child could choose what religion or belief the child should follow or not follow.  As long as the child is a minor he or she has to go by the wishes of the child otherwise the family values will be shattered if the state is allowed to decide what each child should follow or adhere to in the matter of religion or belief.  

Article 6 clarifies that the right to freedom of thought, conscience, religion or belief shall include, inter alia, the freedoms to make, acquire and use the necessary articles and materials related to the rites or customs of a religion or belief.  Is there any explanation required to show that under this Article, France could not take away the freedom of the Sikhs to use the turban as a necessary article and material relate to the rites and customs of their religion and belief?

This Declaration makes it clear that all persons have the right not only of following a religion but also have the freedom to manifest that religion through practice and that there shall be no impairment of this right except when it is necessary to protect public safety, order, health, or morals or fundamental rights and freedom of others.  How does a Sikh turban prejudices the public safety, order, health or morals of others or of the wearer and how does it affect the fundamental rights and freedom of others, that it is necessary to make a law to ban it from schools?

It is also discriminatory.  If persons of other religions like Catholics and Christians are to be permitted to go about their religion not having to wear any particular manifestation of their religion, then why should Sikhs be asked to fall in line and look like them by removing their turban?  This is indirect forceable conversion of children of other religions to fall in line with the majority religion.

D.
Declaration on the Human Rights of Individuals Who are not Nationals of the Country in which They Live Adopted by General Assembly resolution 40/144 of December 13, 1985:
Again, in 1985, the General Assembly after considering that:

· the Charter of the United Nations lays down respect for the human rights and fundamental freedoms of all human beings without distinction as to religion;

·  the Universal Declaration of Human Rights proclaims all human beings are born free and equal in dignity and rights and that everyone is entitled to all the rights and freedoms, including the freedom of religion and belief;

· with improving communications and the development of peaceful and friendly relations among countries, individuals increasingly live in countries of which they are not nationals;

· the protection of human rights and fundamental freedoms provided for in international instruments should also be ensured for individuals who are not nationals of the country in which they live; 

declared as under: 

Article 3 directed every State to make public its national legislation or regulations affecting aliens.  When the Sikhs came and settled down in France they were told, by local and international laws, that their religious beliefs and manifestations shall be protected.  Therefore, withdrawing those protections in violation of the international laws is a breach of faith. 

Article 5 allows aliens to enjoy, in accordance with domestic law and subject to the relevant international obligation, of the State in which they are present, the right to protection against arbitrary or unlawful interference with privacy, family, and home; to freedom of thought, opinion, conscience and religion; to manifest that religion or belief, subject only to, if necessary, to protect public safety, order, health or morals or the fundamental rights and freedoms of others; and to retain their own culture and tradition.  The French law violates all these rights by enactment of that one sentence law.

E.
Convention on the Rights of the Child Adopted by General Assembly Resolution 44/25 
of November 20, 1989:
The human rights of children and standard to which governments must aspire in realizing these rights, are articulated in an international human rights treaty: The Convention on the Rights of the Child, which has been ratified by all countries of the world except two, thereby placing children centre-stage in the quest for the universal application of human rights. National governments have committed themselves to protecting and ensuring children's rights and agreed to hold themselves accountable for this commitment before the international community. 

The Convention is the first legally binding international instrument to incorporate the full range of human rights—civil, political, economic, social and cultural. Two Optional Protocols, on the involvement of children in armed conflict and on the sale of children, child prostitution and child pornography, were adopted on February 12 and January 18, 2002 to strengthen the provisions of the Convention in these areas. 

Built on varied legal systems and cultural traditions, the Convention is a universally agreed set of non-negotiable standards and obligations. It spells out basic human rights that children everywhere, without discrimination, have—right to survival; to develop to the fullest; to protection from harmful influences, abuse and exploitation; and to participate fully in family, cultural and social life. Every right spelled out is inherent to human dignity and harmonious development of every child. The Convention protects children's rights by setting standards in health care, education and legal, civil and social services. 

F.
United Nations Rules for the Protection of Juveniles Deprived of their Liberty Adopted by General Assembly Resolution 45/113 of December 14, 1990:
Though these Rules for the protection of juveniles deprived of their liberty are not directly applicable to the present French law in issue, but indirectly it shows that even in the case of juveniles whose freedom of liberty has been deprived have the right to their religious freedoms during such deprivation.   

Rule 4 provides that the religious and cultural beliefs, practices and moral concepts of the juvenile should be respected. 

Rule 18 directs that there should be provisions for such juveniles to have opportunity to continue education. Further, Rule 38 provides that every juvenile of compulsory school age has the right to education suited to his or her needs and abilities and designed to prepare him or her for return to society. Such education should be outside the detention facility in community schools, by qualified teachers through programs integrated with the education system of the country. Special attention should be given to the education of juveniles of foreign origin or with particular cultural or ethnic needs. 

Rule 48 directs that every juvenile be allowed the needs of his or her religious and spiritual life, including by having possession of the necessary items of religious observance of his or her denomination. 

On the other hand, a free child is being denied the education to enforce this law and if this Sikh child refuses to remove his turban, he is being kept out of the classroom.  If this very child would be a juvenile delinquent he would be entitled to the benefits of this law where he would be allowed the needs of his religious and spiritual life, including having possession of the necessary items of religious observance.  French law denies the wearing of overt religious symbols in public schools and other public venues, with no consideration of the Sikh tenets and turban. The United States has joined Human Rights Watch and the British and Indian governments in requesting that France modify or abandon this ban.  

G.
Declaration on the Rights of Persons Belonging to National or Ethnic Religious and Linguistic Minorities 

Article 1 provides that States shall protect the existence and the national or ethnic, cultural, religious and linguistic identity of minorities within their respective territories and shall encourage conditions for the promotion of that identity.

Article 2 provides that persons belonging to national, or ethnic, religious and linguistic minorities have the right to enjoy their own culture, to profess and practise their own religion, and to use their own language, in private and in public, freely and without any interference or any form of discrimination.         

IV
THE TURBAN GENERALLY:

In ancient times, turbans were worn by people of many cultures and faiths, and the meaning of the turban was one of devotion, commitment to purity and living a noble life.  The ancient practice of wearing a turban is associated with leadership, courage and purity of heart. 


Turbans in Other Traditions:

In many other traditions, such as Muslims or Hindus, a turban might be donned by distinguished academicians, politicians or priests, not unlike hats in the Christian faith, yarmulkes in Jewish traditions, or a crown for royalty worn as a cultural custom.

The turban's importance can be found in just about every culture and religion, starting with the ancient Babylonians to western religions such as Judaism, Christianity, and Islam, as well as eastern traditions. 

The turban, since ancient times, has been of significant import in the Panjab, the birthplace of Sikhism. There was a time when only kings, royalty, and those of high stature wore turbans. Two people would trade their turbans to show love or friendship towards each other.

At the time of Sikhism's birth, the majority of people in India, and even today, comprised the lower castes, mainly composed of peasants, laborers and servants. Many were literally owned by the upper castes and were severely maltreated. The Sikh Gurus (prophets/teachers) sought to uplift the downtrodden and make them the equals of the highest of the high. The Sikh Gurus sought to end all caste distinctions and vehemently opposed stratification of society by any means. They diligently worked to create an egalitarian society dedicated to justice and equality.

The turban has been an integral part of the Sikh tradition since the time of Guru Nanak (1469-1539) to bring about such equality amongst people. Historical accounts relay to us that all Sikh Gurus wore turbans and their followers—the Sikhs—have been wearing them since the formation of the faith.  Today, France is attempting to undo that religious tradition and the Commandment of the Gurus by forcing the Sikh children to give up the turban in violation of the universal right to religion or belief and to manifest that religion or belief by such items of religion as the Turban. The Sikh turban (ie,. covering of one’s head) also recognizes the equality of men and women. The essence of the head covering required for both Sikh men and women, was to react  against any forceful covering of heads of women. That is the essence of an egalitarian and free society. 

V
WHO IS A SIKH? AND THE RELIGIOUS TENETS OF SIKHISM:

The word ‘Sikh’ means ‘Seeker of Truth on the path of spirituality.’ As Columbus was discovering America, a seer named Nanak, walked the Indian sub-continent teaching the principles of equality, religious tolerance and the right of every human being to live freely commencing in 1501—the same principles that were enunciated four and a half centuries later in the Universal Declaration by the UN in 1948 and by the European Declaration in 1950. Nanak became known as the first ‘Guru’ or ‘Divine Teacher’ of the Sikhs and was the creator of this religion of the Sikhs. 

For the next two hundred years, Guru Nanak’s followers developed their own society in India, accepting people from different backgrounds, ethnicities and faiths. With strong work and community ethics, the Sikhs worked to build a prosperous life for themselves and their neighbors.

In the last quarter of the 18th century, when our forefathers in many countries around the world were fighting for the right of self-determination, the 9th Sikh Guru, Sri Guru Teg Bahadur, sacrificed himself in India to protect the rights of other faiths to worship freely. His son, the 10th Sikh Guru, Sri Guru Gobind Singh (1666-1708), continued to fight for the rights of the people in India to live, worship and earn their own living freely. 

A.
Long Hair and Turban Under Guru Nanak:

Guru Nanak started the tradition of keeping hair intact and covering the head with a turban. The rest of the Nine Gurus encouraged their Sikhs to do the same. A quotation from the Adi Granth (the Sikh Holy Book) shows that keeping long hair and wearing a turban was preached by all the Gurus:

"Let living in His presence, with mind rid of impurities, be your discipline. 
Keep the God-given form intact, with a turban donned on your head." 

Adi Granth, Pg. 1084- Line 12.
Thus, long before Guru Gobind Singh made it obligatory in 1699, to have long unshorn hair and a turban as a manifestation accoutrement of Sikh religion, the previous nine Gurus preached the same.  

Just as the founding fathers of many of the constitutions of the countries of the world put together a bill of rights in one form or another that insured protection of fundamental rights for all its citizens, Sikhs also share a core set of beliefs that focus on the rights of all people irrespective of caste, creed, gender, or religion, to “life, liberty and the pursuit of happiness.”

The Reht Maryada, the Sikh Code of Ethics, defines a Sikh as a person who believes in One God, the teachings of the Ten Sikh Gurus and the initiation of Amrit, and who practices no other faith.  

1. All people, regardless of gender, creed, caste and color are creatures of the same Creator. Through this the Sikhs embrace the principles of Equality. 

2. Sikhs honor the right of all people to Worship freely. 

3. Sikhs believe that it is essential to liberty that one earns an Honest Living by one’s own hard work, without living off another or deceiving others. 

4. Sikhs also believe that, as one earns honestly, so must one share their prosperity with those less fortunate. 

5. Sikhs embrace Diversity in all its forms. 

6. Sikhs support the right to defend oneself. One must be in a position to defend oneself and others against unwarranted, unjust or unprovoked attacks. 

7. Sikhs uphold the sovereignty of the human spirit, of the right of all people to live free. 

8. Sikhs believe in serving humanity as that is how society grows and becomes civil. 

B.
The Inspiration of Guru Gobind Singh:

Guru Gobind Singh, who introduced the initiation by 'Amrit' for the Sikhs, ordained and commanded them to wear certain outfit as a matter of Sikh discipline or uniform. Guru Gobind Singh ordained this uniform to include the five 'Articles of Faith' known as the 5-K's—kesh (hair), kanga (comb), kacha (long breeches), kara (a steel bracelet), kirpan (sword)—because each of them begins with the letter 'K' in the Gurumukhi script of the Sikhs. For the Sikhs these articles of faith have deep spiritual significance: 

1. Kesh meaning long unshorn hair. A Sikh should treat his hair as a gift from God. It is His trust. To keep this God-given form intact is the first and foremost duty of a Sikh. The hair is an article of faith and strength (remember the story of Samson and Delialah!), and keeping long hair confirms a Sikh's belief in the acceptance of God's Will, and teaches him Humility and Acceptance. One of the religious tenets enunciated by the Sikh Guru Gobind Singh dictates that the followers of the Sikh religion must never—in any circumstances whatever—cut, trim or singe their natural hair from any part of the body. It is further categorically enjoined on the practicing Sikhs that, in the interest of personal and public hygiene, they must duteously endeavor to keep their hair clean.

2. Kangha means comb. Sikhs use a small comb because it can be worn easily in the hair all the time. Apart from its practical utility of cleanliness of the long hair and to remove the tangles and tidily maintain the hair. Symbolically a Sikh is reminded to get rid of any impurities of thought by repeating God's Name in his mind.

3.
Kara is a iron/steel bracelet which reminds one of eternity and the unbroken link between the creator and his creation. It is worn on the wrist to remind the wearer of ones duty to uphold the link through righteousnes actions.

4. Kacchaera is a cotton undergarment which resembles boxer shorts tied on the waist by drawstrings. This article of faith reminds the wearer of his moral piety and duty.

5. Kirpan is a sword which worn as an article of faith reminding the wearer of his duty to uphold and defend the truth courageously. It is worn in a cloth holster on the body. 

The long unshorn hair of a Sikh is knotted on the top and covered with cloth wound round the head—Turban.  Thus, with this religiously donned attire the most important and noticeable thing about a Sikh is his/her distinctiveness in appearance, especially because of a turban.  It symbolizes dignity, freedom, liberty and justice—and an identity amongst millions. The Sikh cannot hide in the masses! He must stand and be counted.

VI
SIKH THEOLOGY: IS A SIKH REQUIRED TO WEAR A TURBAN BY HIS RELIGION?:

Why is it mandatory for Sikhs to wear turban? What is the intrinsic value of Sikh turban? What is the inherent nature of this attachment that so conspicuously exists between the turban and its Sikh wearer? What is the significance and origin of it all? 

It is not an easy task to provide simple, outright and convincing answers to such questions. Yet an earnest attempt to find the appropriate answers must be made. However, as far as the present context is concerned, comprehensive factual information will be instrumental in a fuller comprehension of the vitally imperative issues and principles involved and consequently the resultant emanation of spirited goodwill will lead to the fresh reappraisal of the case finally contributing towards an amicable resolution of this impasse.  Let us, therefore, focus on the basic and central point of the current controversy, i.e., the representation and essential of the Sikh turban. 

At the very outset, it must be unequivocally stated that it would be an erroneous view to regard the Sikh turban in terms of an ordinary headgear, which can be discarded at one's will or as a measure of some high-pressured expediency.  Unlike the practice of wearing a cap or hat or for that matter the informal custom or habit of wearing turban that is found prevalent in the Middle East and certain parts of tribal Africa and also in many parts of India, the substantive elements which contrast and sharply differentiate the Sikh turban from the other types of headgears are deeply embedded in historical and religious origins…and this is where the real justification of the Sikh turban lies.

Sikhs are the followers of Guru Nanak and the nine Gurus who followed Him.  Guru Nanak wore a turban and asked his followers to do so.  Some Sikh women may use a chuni, or scarf, rather than a turban to protect and cover the hair, but their religious commitment is no less than the males.  

He started the practice of keeping hair unshorn as it was regarded as living in harmony with the Will of God. Guru Gobind Singh made it mandatory as a religious manifestation and Himself wore a kingly turban.  He commanded all his Sikhs to look and dress like Him:

"Khalsa mero roop hai khaas. 

Khalse me hau karo nivas."

[Meaning: “Khalsa (as the Sikh was to be known who took this garb) is the true appearance of mine. I live in the Khalsa."

Guru Gobind Singh, instructed the Sikhs, just as Moses instructed the Israelites, to wear their God-given, unshorn hair under a turban (dastaar), and they have sacrificed their lives to protect this honor. Guru Gobind Singh, thus created a mandatory dress code for the Sikhs that included wearing a turban and keeping a beard. He said, “No Sikh of mine need hide. Instead, people who see a Sikh will feel safe.”  All practicing Sikhs wear the turban as a mark of commitment to the faith.

Sikhs have often been called ‘the world’s most visible minority.’ Today, and for last at least at least 300 years mandatorily as a religious manifestation, Sikhs around the world have worn the turban as a distinctive identifying mark. The turban symbolizes their commitment to living the Sikh values of humanity, service and leadership. It stands for willingness to be accountable so that their character and actions meet the standards set by the founders of their faith. 

Since the 19th century in North America and the European countries a person wearing a turban is invariably a Sikh. To Sikhs the world over, the wearing of turban is a sacred act. 

The basic elements of the Sikh turban are as follows:

· A Sikh is ordained to have long unshorn hair;

· These long hair need to be kept neatly covered by a turban;

· In accordance with the categorical, express and unequivocally binding Sikh religious dictate, the practicing Sikh is absolutely forbidden to entertain or wear any other headgear except the Sikh Turban to cover his hair. 

· This requirement further precludes the wearing of caps, hats, berets, wigs, helmets or any other headgear. Nothing can be worn over the turban, only the Sikh Turban must bedeck the Sikh head.

The turban, and the other articles of faith, worn by Sikhs have an immense spiritual as well as temporal significance. The significance of wearing a turban are the following:

· It is regarded as a symbol of sovereignty, dedication, self-respect, courage and piety;

· Practicing Sikhs wear the turban in obedience to the wishes ordained by the founders of their faith. 

· The Sikhs must wear turban as an object of the religious sanction;

· The turban gives the wearer a sense of moral, visual and psychological distinctness;

· The turban serves as a mark of commitment to the Sikh Gurus; 

· It distinguishes a Sikh as an instrument of the Guru and decrees accountability for certain spiritual and temporal duties; 

· It is a mark of the Guru and declares that the Sikh wearing a turban is a servant of the Divine Presence.

Sikhs take this gift of the Guru with them everywhere they go. A person's actions are no longer just tied to him or her. Since Sikhs who wear the turban represent the Guru, their actions too reflect on the Guru and the Sikh Nation. In this sense, the turban serves to increase a Sikh's commitment to Sikhism and lends to him or her becoming a more disciplined and virtuous person. The turban certainly deepens the connection between the Sikh and the Guru. 

The Sikh Guru Gobind Singh, himself demonstrated the perfect personification of the above attributes and these traits have been successively handed down from generation to generation and it is thus that the embodiment of these religious vows and values have become so deeply rooted in the cultural and moral heritage of the Sikhs. Amongst the true followers, known as Khalsa, of the Sikh faith the obedience to the foregoing tenet is total. It is worth noting that the reverent validity of the tenet of the Sikh Guru is profound and  peremptory in the Sikh religion. 

The Sikh Turban is an outward commitment of the mission given to all Sikhs to fight for truth, stand up against tyranny, and protect the weak—and by so doing to uphold ‘Liberty, Equality and Fraternity’.

One of the direct and sustaining consequences of the above Sikh Commitment has been the sanctification of the various articles of faith, in this particular case, the symbol of turban. The Sikh turban is an individuating religious entity, which is inviolable, inalienable, indivisible and above all an inseparable complementary factor bestowing the spiritual and an integrated, wholeness on the Sikh personality and character. 

Sacrifice, Persecution,  and Removal of the of the Sikh Turban:

Due to its distinguishable nature, the turban has often been a target during times of persecution. There have been times in the relatively short history of the Sikh nation that if one wore a turban it was reason enough for his or her head to be cut off by the tyrannical regimes of the time. The collective response of the Sikh Nation was "You may take off my head but not my turban." 

When many discarded their turbans, those that proudly adorned them in those times, even though it meant certain death, fully appreciated its significance. After all, it is in times of adversity that faith is tested and one must prove true to core values.

The turban on a Sikh’s head stood up against oppression against those identified as lower castes in India, against the tyranny in World War I, against the Nazi empire in World War II. In both these wars Sikh Army soldiers laid down their lives to defend the onslaughts against France. Over 80,000 Turbaned Sikhs gave their lives in the Second World War alone, with numerous other casualties, while combating the evils of Nazism and Fascism. These brave defenders of liberty and justice fought and died, heroically resisting oppression and tyranny, wearing Turbans on their heads. Nobody, in the British Armed Forces ever displayed the impertinence and impropriety of questioning the religious right of the Sikhs to wear Turbans. The turban is deeply intertwined with the Sikh identity and is a manifestation of the mission given to all Sikhs.

To ask a Sikh to remove the Turban would be asking the Sikh to perform an impossible act. A Sikh is inseparable from his Turban, which has been worn for centuries to cover the unshorn hair.  The Sikh faith promotes a follower’s devotion to God.  To a Sikh the unshorn hair and Turban are mandatory but not every Turban wearing person is a Sikh.  Unshorn hair, and by extension the Turban, is not a symbol or an article of clothing it is part of ones being a Sikh.

They complain that the ban will force them either to cut their hair or to remove the turban and go as hippies with ponytails which is tantamount to forcing them to give up their religion. 

VII
DOES WEARING A TURBAN IMPACT DEMOCRACY AND/OR SECULARISM AND EFFECT OF TURBAN ON FRANCE?


Wearing a turban in now way impacts adversely on democratic society or secularism as the results of the two largest democracies—America and India—prove.  Rather it is necessary for the democratic way of life as has been explained earlier when dealing with the European Convention on Human Rights of 1950.  Such ostentatious manifestations of religion could only be restricted if it is necessary to protect public safety, order, health, or morals or fundamental rights and freedom of others.  
A.
French View:

The French Constitution directs:

“France……shall ensure the equality of all citizens before the law…..It shall respect all beliefs.” 

Recent restrictions on religious expression appear to be a violation of the country’s constitution.

A seven-member Sikh delegation led by UNITED SIKHS, a global Sikh organization, met with the special advisor to the French Ambassador to London, Assia Xixiou on January 19, 2004. During the meeting, the delegation delivered to the Ambassador some 9,000 signatures for the “Right To Turban,” collected in three weeks by UNITED SIKHS "for building a consensus and creating awareness of the issues raised by the proposed law."

The delegation was told that the French government is planning to implement the law which will ban the wearing of "ostentatious" religious symbols in school. However, the ban will only apply to state schools and there are no plans "for the time being" to implement a similar law at universities or in the workplace.  This is a departure from the message of President Chirac to the French people on December 17, 2003, when he called for ban to be adopted in Universities and in workplace.

"This ban is necessary because religious symbols lead to intolerance which manifests itself as religious and racial hatred," Xixiou said. 

"The banning of ostensible religious symbols leaves children open to the sharing of basic overall values in a truly open society which reflects the spirit of republican France," she added.

"This is not a change in the French vision of society. This is merely a different model of integration for a model that has existed since 1905, when secularism was installed by the separation of state and religion due to the crisis between Catholic establishments and the State," Xixiou said when asked about the reason and timing for the legislation.

"The restriction will only apply whilst the child is at school. School is a symbolic place where one becomes a citizen and melts into French society."

"It is a continuing of a vision of a melting pot which integrates a foreign community," she said. 

There is no proof that religious expression leads to intolerance. What about countries where the religious articles of faith are respected

The very principle upon which the Commonwealth of Nations has been progressively formed, demand, without exception, an irrevocable committal on the part of all member nations to the ideals of Equality, Justice and Fairness, Tolerance and Liberty (be it Religious, Civil or Political).  But here we see a reversal to the beginning of the last century.  If religious symbols are leading to intolerance then there is something wrong with the French and not with democracy and secularism.

Affect of the Turban and Other Conspicuous Items of Religion on France:

Complex, differing and opposing reasons may influence why an individual either supports or opposes this amendment to the law on laïcité. They may be as differing as under:

· Upholding the principle of laïcité; 

· Ensuring sex equality; 

· Preventing girls from being pressured into wearing the headscarf;  

· A desire to see the Muslim community 'assimilated' into French society; or

· Upholding the rights of individuals of any religion to dress as their religion requires; 

· Opposing what may be seen as discrimination against Muslims. 

Many people find crosses and yarmulkes acceptable, but not the headscarves, for a variety of reasons. The issue has divided France, at least in some circles, and debate has raged for 15 years. 

The French government highly subsidizes private elementary and secondary schools, even those affiliated to religious organizations, that apply the same curriculum as the public schools, with the same academic standards.  These schools do not discriminate on grounds of religious affiliation nor do they make religious education compulsory; as a consequence, families who do not wish to abide by the normal disciplinary rules of public schools can use private schools at moderate costs. If those private schools can “tolerate” the religious manifestation without any problem, why should the public schools have a problem—obviously the problem is not with the students and staff in schools but with the French government.

French Sikh community had an immediate problem of school provision as they would not be prepared to remove their turban:

· There is no alternative to managing their long unshorn hair and it is a religious edict of the tenth Guru of the Sikhs;

· There still is faith in the French judicial system that will make France meet her obligations to provide school children the right to practice their religion under Article 9 of the European Convention on Human Rights and Article 18 of the United Nations’ Universal Declaration of Human Rights. 

The French foreign minister said France's commitment to human rights and democracy had led to the decision to ban religious symbols in state schools. He was at pains to stress that the law was not intended to target any religious group when the Stasi Commission report clearly indicates the target was the Muslim community. 

Major Violations of Personal Freedom in France:


Over centuries, France has transitioned from having a state church, to being neutral on religion and cherishing religious freedom, to be staunchly secular and opposed to religious expression. 

The law which bans the Turban came into application on September 2, 2004, with the new school year. According to statistics from the French government, out of 12 million students, only 240 young women attempted to come to school with a veil; 170 agreed to take it off, and 70 conciliation procedures were started.  But all 12 million students are not wearing headscarves as required by their religion.

Polls suggest that a large majority of the French favor the ban. A January 2004 survey for Agence France-Presse showed 78% of teachers in favor.  A February 2004 survey by CSA for Le Parisien showed 69% of the population for the ban and 29% against. For Muslims in France, the February survey showed 42% for and 53% against. Among surveyed Muslim women, 49% approved the proposed law, and 43% opposed it. 

While all major political parties were somewhat divided on the issue, all major parties (the majority UMP and UDF, the opposition French Socialist Party) supported the law. Jean-Marie Le Pen's Front National, a party advocating anti-immigration policy, does not support it. 

Arguments against banning headscarves from schools include: 

· if a girl decided to wear one freely, the ban might force her to choose between schooling and her faith 

· if parents force a girl to wear a headscarf, they may pull her out of the public schools and, for instance, send them to a Coranic school, which may even reduce the openness of education they receive 

· if a girl wears one because of peer pressure and fear of harassment, she will perhaps not feel less pressured or less afraid after the ban 

IX
SIMILAR REGULATIONS AGAINST THE TURBAN IN OTHER COUNTRIES:

On each and every occasion, in peace and war, the sovereignty of the Sikh Turban, as opposed to all other head-gears, for the Sikhs: has been doubtlessly acknowledged. There exist several precedents to substantiate this fact, e.g., during the last two World Wars, the Imperial Defense Regulations were duly amended by the British Parliament to exempt the Sikhs from wearing the crash helmets. 

During the operations in the two World Wars, on civil defense duties, while policing the British Empire, Sikhs fought, rode motor bicycles, drove tanks and armored vehicles, flew airplanes; remaining turbaned. The Sikhs fully participated and contributed in every way, and in no way remained behind any other contributing nation of the free world, in defending the cherished ideals of liberty, for the freedom loving humanity.

It is no exaggeration to claim that the Sikhs have displayed a dogmatic tenacity in the upholding of their avowed symbolic religious commitments, particularly turban, even under the most trying and exacting circumstances.  The exemption from wearing helmets occurred during the British rule and the modifications to the British Army Uniform Regulations were indeed effected by the British authorities while the Sikhs were fighting loyally, predominantly the British War—at least as far as India was concerned—to defend the British ideals and institutions all over the world. So let us regard this small point that wearing of turban is the birth and religious right of the Sikhs and nobody ought to dictate otherwise. Sikh schoolchildren have worn the Turban to schools in the rest of the world. 
A.
Turbans and Bike Helmets:
In several jurisdictions where helmet laws exist, there have been protests by those of the Sikh faith that a turban is an integral part of their religious precepts but cannot be worn under a helmet. 

Australia was the first to face this problem in early 1990's, and some Australian states granted a special exemption to their helmet laws for Sikhs. In the intervening years we understand that those exemptions were dropped because "it was not a problem"  because of the use of the patka “during swimming and sports. In fact, patka is becoming more popular with young Sikhs at school." But turban is still worn on formal occasions.  

On promulgation of the Transport Act in 1972, enforcing wearing of crash helmets by the motorcyclists, a controversy had raged between the Sikhs and the British Government, regarding the essential nature and the consequent implications of this legislation, as it adversely affects and directly impinges upon the religious and individual freedom of the Sikhs in England. Despite representations and approaches at various levels the Government adamantly disregarded the Sikh voice of reason and rationality.  Eventually, however, the exemption was granted after a 4 year agitation by the Sikhs: 
“BE IT ENACTED by the Queen's most Excellent Majesty, by with the advice and consent of the Lords Spiritual and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows:

1. In section 32 of the Road Traffic Act 1972 there shall be inserted after subsection (2) the following new subsection:

" (2A) A requirement imposed by regulations under this section (whenever made) shall not apply to any follower of the Sikh religion while he is wearing a turban."

2. This Act may be cited as the Motor-Cycle Crash-Helmets (Religious Exemption) Act 1976.”

B.
Other Countries:
Governments in other countries, Australia, Canada, America, Singapore, Malaysia and many others, have wholly respected the inviolable sanctity of the Articles of the Sikh Faith, regarding the wearing of turbans by the Sikhs, by expressly exempting them from helmets clause. 


“To ask a Sikh to wear a tin helmet, or a crash helmet, in present day circumstances would be to offend his religious convictions and lead to determined refusal."
“In Great Britain we claim to support religious tolerance. Why, therefore, should we try to force someone to do something which is definitely against his religious convictions?”

X
CHALLENGES IN COURT

The law itself may not be challenged before French courts (since this would have warranted action before the Constitutional Council before the signing of the law); however, the courts may curtail its application. 

The law is written in broad, vague terms. It still leaves the power in the hands of the school administration as a consequence, much will be left the interpretation of the administrative and judicial authorities: 

· the Minister of Education will issue circulaires, or instructions for its services; it seems that large crosses, full hijabs or yarmulkes would be banned, while small symbols such as small Stars of David or crosses in pendants would not be; 

· headmasters will have to judge whether particular attire is or not acceptable with respect to the law; 

· if necessary, families will go to administrative courts; a final decision may not be reached until the Conseil d'État at litigation, supreme administrative court, decides some points of jurisprudence. 

XI
CHALLENGE IN INTERNATIONAL FORUM.

The law as incompatible with the European Convention on Fundamental Human Rights, but the Stasi Commission dismissed that argument. 

The European Court in Strasbourg protects laïcité when it is a fundamental value of the State. It allows limits to the freedom of expression in public services, especially when it is a matter of protecting minors against external pressures. The Commission considered that the expression of an individual's religion in the French state has to comply with the basic rules regarding the secular nature of the state and has to comply with the requirements of equality between the sexes and the safeguarding of the rights of minors. Similar debates on the education of girls in headscarves have long raged in secular-yet-Muslim Turkey; the European Court of Human Rights upheld the laws of Turkey, which are more restrictive than the French law.  It, therefore, seems highly unlikely it would declare the French law contrary to the Convention. 

On August 30, 2004, despite demands from armed Islamic militants holding two French hostages in Iraq, France upheld its ban on religious symbols and clothing, including that against Muslim headscarves. 

All the other international declarations on fundamental Human Rights as compiled and approved by the United Nations which have provisions for the protection of religious beliefs and their manifestation, and which have been described earlier, have been contravened.  Therefore, petitions to the United Nations and meetings with the Secretary General of the UN could put pressure on France to reconsider this law. 


XII
CONCLUSION:

The proposed ban has attracted a high level of controversy. 

On February 14, 2004, the Associated Press reported that "Thousands of people, many of them women wearing headscarves, marched in France ... to protest a law banning the Islamic coverings and other religious apparel in public schools." However, it must be pointed out that thousands of people nationwide constitute, by French standards, a fairly small protest. 

Some have seen the ban as targeting the Muslim population of France — the nation's largest religious minority. Many Muslim leaders have expressed their opposition to the ban, as have some Jewish, Christian, and civil liberties groups. 

The lawmakers admitted that they did not take into account France's small Sikh population, whose males have a religious obligation to cover their heads, and who have also be banned from wearing the turban. Some Muslims also argue that hijab forms a part of a cultural tradition rather than part of a religious tradition and as such does not conflict with the tradition of laïité' in French schools. 

French Jews have not expressed significant opposition to the law. Some think that Jewish people hope that such a law will prove a step in the direction of less gang violence toward Jewish boys, such as has occurred in past years. 

Thus for a Sikh, the Turban is not a mere social convention, or even a traditional head cover, which can be supplanted by any other sort of head-gear at ones own volition. The wearing of the Sikh Turban is backed by the strict and mandatory religious sanction, enjoined by Guru Gobind Singh, one of the Founding Father of the Sikh Faith, who singularly excluded the usage of every other headgear except the Sikh Turban.

Accordingly, the Turban is the only allowable headgear for covering the unshorn hair of the Sikh.  The wearing of unshorn hair, covered by the Turban—the exclusive permissible headgear for the Sikhs—is a fundamental Article of the Sikh Religion. Therefore, this Act compelling the Sikhs children to remove the turban to school only contravenes the laws of the Sikh religious practice but is also a negation of the Convention of the Human Rights. 
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