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Details and explanations of how the French Ban violates EU and International LAWS
The 'Treaty on European Union' (TEU) contains several articles that refer specifically to human rights. Article 6(2) of the TEU provides that: [t]he Union shall respect fundamental rights as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950, and as they result from the constitutional traditions common to the Member States, as general principles of Community law.

Moreover the 'Treaty of Amsterdam' (ratified in 1999) amends Article 6(1) of the TEU to provide that the “Union is founded on . . . respect for human rights and fundamental freedoms.” Also allowing a means by which the Council, Commission, Member States, and Parliament may address “a serious and persistent [*PG43] breach by a Member State” of human rights. It is a fervently held view that the current situation in France seriously violates the very freedoms that the Union is founded upon.

The expansion of the jurisdiction of the European Court of Justice (ECJ) to include review of actions of institutions with regard to fundamental rights protections “insofar as the Court has jurisdiction under the Treaties establishing the European Communities and under this Treaty” surely endorses the right of the Union and thus the Petition Committee to review this very serious matter. 

In further regard to the TEU, the European Union should exercise its rights in Article 7(2) and complete its obligations to safeguard the common values fundamental interests, independence and integrity of the Union in conformity with the principles of the United Nations Charter (TEU: Article 11(1)).

The 'Charter of Fundamental Rights' as incorporated at the Nice European Council:

Although the legal basis of this politically significant document is yet in question it poses significant questions on the actions of the French Government. It is also perhaps indicative to note that the President of the European Council at Nice 2000 was Mr Jacques Chirac himself. 

The following articles have been violated. 

Article 1 – ‘Human Dignity’ 

The French-Sikh Children are placed in this very difficult and inhumane position as without their Turbans they are no longer practising Sikhs. They are being forced to decide between their education or their Sikh Religion. We believe that this cruelty to schoolchildren is an infringement of their human dignity which amounts to 'degrading treatment'.

Article 10 – ‘Freedom of thought, conscience and religion’. 

The French-Sikh Children are placed in a very difficult and inhumane position. Without their Turbans they are no longer practising Sikhs. They are being forced to decide between their education or their Sikh Religion. We believe that this cruelty to schoolchildren is an infringement of their human dignity, which amounts to 'degrading treatment' under Article 1 of the Charter or at the very least, that it is a clear illustration of a violation of Article 10.

As the European Union is obliged to consider member state action in regard to the Universal Declaration of Human Rights (Article 11 TEU) we also point to the significance of Article 18 of this document which points out the same right adding that this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance’

Article 21 – Non Discrimination

Any discrimination based on any ground such as race, colour, ethnic or social origin, language, religion or belief or any other opinion, membership of a national minority, shall be prohibited. In France children wearing religious signs or attire at schools are prohibited but wearing non-religious signs are permitted, this is clear discrimination. Further, small Christian crosses are allowed thereby allowing some religious signs but not others. French-Sikh schoolchildren are members of a national minority and under such status have protection under this article.

Article 22 – ‘Cultural Religious and Linguistic Diversity’

The article states ‘positive activities are carried out not only to respect, but also and above all to safeguard and promote cultural diversity within the Community’. The legislation France has introduced contravenes their duty to respect religious and cultural diversity.   

Article 24 – ‘Rights of a Child’

The French Law has denied French-Sikh schoolchildren to have any education in State schools. This is surely not ‘in the best interests of the child’.

Article 45 - ‘Free movement of persons within the EU’

Sikh students within the EU who wish to partake in student exchange programmes with France are now also denied the opportunity.

It is recommended that Article 45 be read in light of the European Charter of Human Rights to which France has acceded. In this reading there has been a clear violation of a fundamental right of the European people. It is recommended that one reads Case C-5/88 Wachauf v. Federal Republic of Germany in its widest sense to allow fundamental rights to be protected. Indeed Case C-260/89 Elliniki Radiophonia Tileorassi v. Dimotiki Etairia Plirofosissis, highlighted action by the ECJ to expand the scope of Wachauf to include Member State action that falls within the scope of EU law although not evolving directly from EU legislation. Clearly under this light, and taking into consideration Council directives that have been violated the action taken by the French government is clearly reviewable. 

Morally as well as legally the French ban-law requires urgent attention. It is after all the very foundations of European principles that are being violated by France’s domestic action.

For example the ‘Treaty Establishing the European Community’ protects the basic fundamental rights that the French have violated.

Article 13(5), Without prejudice to the other provisions of this Treaty and within the limits of the powers conferred by it upon the Community, the Council, acting unanimously on a proposal from the Commission and after consulting the European Parliament, may take appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.

France by taking the action that it has is violating European Union Law.

The following Directive has clearly been violated:

‘Council Directive 2004/114/EC’ Of 13 December 2004

On the conditions of admission of third-country nationals for the purposes of studies, pupil exchange, unremunerated training or voluntary service

Paragraph (4): This Directive respects the fundamental rights and observes the principles recognised by the Charter of Fundamental Rights of the European Union.

Paragraph (5): The Member States should give effect to the provisions of this Directive without discrimination on the basis of sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinions, membership of a national minority, property, birth, disability, age or sexual orientation.

France is also in violation of the following Resolution 51998IP0034

‘Resolution on respect for human rights in the European Union (1996)’. 

Official Journal C 080 , 16/03/1998 P. 0043

Paragraph E): whereas it is incumbent upon the Member States to ensure that the rights of all persons present on the territory of the European Union are respected and protected, regardless of the ethnic origin, sex, nationality, religion, sexual orientation, age or disability of those concerned

France has violated the following protocols:

‘Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms’

(20.03.1952), cf. e.g. art. 6 (2) EU (ETS No 009) - As amended by Protocol No 11 (11.05.1994) (ETS No 155)

Article 2 [Right to education]: No person shall be denied the right to education. In the exercise of any functions which it assumes in relation to education and to teaching, the State shall respect the right of parents to ensure such education and teaching in conformity with their own religious and philosophical convictions.

France’s international obligations are clear:

France ratified the European Convention on Human Rights (ECHR) in 1974, Article 9 of which guarantees the right to freedom of thought, conscience and religion, and also the right to manifest one’s religion or beliefs. Yet prohibiting children from manifesting their religion at school contravenes this Article, as well as Article 14 which guarantees the prohibition of discrimination on any ground including that of religion.

France is also a member of the United Nations and indeed Article 11 of the TEU requires the European Union to bear this in mind.

Moreover France ratified the United Nations Convention on the Rights of the Child in 1990 in which Article 2 calls for non discrimination on various grounds including religion. State parties are required to take all appropriate measures to ensure that the child is protected against all forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child's parents, legal guardians, or family members. Not only is the ban-law in France regarded as discrimination against Sikhs as the Turban is more than a symbolic piece of attire but also due to this very fact it may be viewed as a punishment to the person who wishes to live by his/her belief.

It is recognised that the United Nations Convention on the Rights of the Child is not a document legally enforceable by the European Union. However it is strenuously suggested that the following significant articles be borne in mind in considering this matter, particularly in light of Article 11 of the TEU: 

Article 8(1). States Parties undertake to respect the right of the child to preserve his or her identity, including nationality, name and family relations as recognized by law without unlawful interference. 

1. Where a child is illegally deprived of some or all of the elements of his or her identity, States Parties shall provide appropriate assistance and protection, with a view to re-establishing speedily his or her identity. 

*Although the Turban is significant to the Sikh identity it is also of so much more spiritual importance. However by considering the fact that international law does recognise the right of the child to preserve his or her identity is of considerable importance. 

Article 14(1). States Parties shall respect the right of the child to freedom of thought, conscience and religion. 

Article 14(3): Freedom to manifest one's religion or beliefs may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health or morals, or the fundamental rights and freedoms of others.

*This is a right also recognised by Europe and we simply stress that the United Nations Convention on the Rights of the Child outlines its global significance.

Article 28(1): States Parties recognize the right of the child to education, and with a view to achieving this right progressively and on the basis of equal opportunity, they shall, in particular: 

(a) Make primary education compulsory and available freely to all; 

(b) Encourage the development of different forms of secondary education, including general and vocational education, make them available and accessible to every child, and take appropriate measures such as the introduction of free education and offering financial assistance in case of need; 

(c) Make higher education accessible to all on the basis of capacity by every appropriate means; 

(d) Make educational and vocational information and guidance available and accessible to all children; 

(e) Take measures to encourage regular attendance at schools and the reduction of drop-out rates. 

2. States Parties shall take all appropriate measures to ensure that school discipline is administered in a manner consistent with the child's human dignity and in conformity with the present Convention. 

3. States Parties shall promote and encourage international cooperation in matters relating to education, in particular with a view to contributing to the elimination of ignorance and illiteracy throughout the world and facilitating access to scientific and technical knowledge and modern teaching methods. In this regard, particular account shall be taken of the needs of developing countries. 

Article 29(1): States Parties agree that the education of the child shall be directed to: 

(a) The development of the child's personality, talents and mental and physical abilities to their fullest potential; 

(b) The development of respect for human rights and fundamental freedoms, and for the principles enshrined in the Charter of the United Nations; 

(c) The development of respect for the child's parents, his or her own cultural identity, language and values, for the national values of the country in which the child is living, the country from which he or she may originate, and for civilizations different from his or her own; 

(d) The preparation of the child for responsible life in a free society, in the spirit of understanding, peace, tolerance, equality of sexes, and friendship among all peoples, ethnic, national and religious groups and persons of indigenous origin; 

(e) The development of respect for the natural environment. 

2. No part of the present article or article 28 shall be construed so as to interfere with the liberty of individuals and bodies to establish and direct educational institutions, subject always to the observance of the principle set forth in paragraph 1 of the present article and to the requirements that the education given in such institutions shall conform to such minimum standards as may be laid down by the State.

*By passing a law that has required at least three students to give up education in a socially thriving atmosphere are concrete examples of significant breaches of ALL provisions outlined in Article 28 as well as significant breaches of Article 29. Indeed the EU Network of Independent Experts on Fundamental Rights, compiled a report for France 2004 which stated amongst other things ‘that the law will have counter effects and produce exclusion instead of assimilation’.

We have considered the documents above and outlined either their legal or political significance. Due to the size of European legislation there may be other European laws that the French ban on religious signs and attire contravenes. Moreover the international legally relevant legislation conveys the extensity of harm that the French municipal law is having. In violating well established customary international norms AND founding European rights and norms France has to be held accountable.

The legal material demonstrates significantly clearly that action needs to be taken. It is perhaps indicative of the force of our application that the very first internationally accepted document protecting vast human rights covered the very situation Sikhs find themselves in. This is not incredible foresight from the drafters of the UN Declaration of Human Rights but illustrative of the fundamental breach that has been carried out in France.

Article 26 of the UN Declaration of Human Rights states that

 &quot;(1) Everyone has the right to education. Education shall be free…”

 (2) Education shall be directed to the full development of the human personality and to the strengthening of respect for human rights and

fundamental freedoms. It shall promote understanding, tolerance and friendship among all nations, racial or religious groups, and shall further the activities of the United Nations for the maintenance of peace.”
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